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| MA’I’TEFI OF: Continental Cablevision of New Hampshire,

DIGEST: 1.

- be subject to speculation vhether t'jey will

Inc,, and Satellite Systems Corporation
Offer to provida microwave services for
CATV franchise atl indefinite time iy
future at undetermined cnsi: cannot e con-
sidered since evaluation factors nma'* not

oceur and must be quantifiable, ” !
Allegation that improper nesotiatfcpa were
copducted which resulted in rochnlqal trang-
fusion of concept of use of mirraque in
CATV system does wot serve as baaiu to
question award of CATV frnnvhiug bicause
information could not be consfdered in
ev@iluation from a cost standpoint i{n RFP

and AFR 70-3, which governs the award of
CAlY franchise by the Air Force,

Return of unsiguned and undated amendments
to offeror prior to closing date for
recaipt of best and final offer for signing
and dating is viewed as procedural short-
coming which did not affect substance of
procurcment since both amendments werse
returned signed. and dated prior to clesing
date for veceipt of best and finul offars,

Where both offers received in response tlo
RFP are rated acceptable by technical
evaluation team and solicitation stated that
price was of prime importance, award to Jlow
offoror is proper notwithstanding allega-
tion by other offeror that it offered
superior servicea since determination whether
material differences in Lechnical aspects
justifies award to higher price proposal

1s within discretion of coutracting officer
and there is no showing thav deeiginn was
not reasonably reached.
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5. Determination of responsibilivy of pro-
spective contrastora is primarily for
resolution by contracting agency and
since theye has been no showing o< abuse
of discretion, GAN will not object to
euch determinat:lon,

L)

[

On Septembev 15 1972, the Air PForce issued *Lqueut for
propouals (PFP) No, FZ7604-73~R-0Q08 for the installation and
service of a cable LV (CATV) system at Pease Air Force Base, 1670
New Hempshire,' for a ten-year period, The solicitzuion reguire-
ments and clauﬂea conformed 0o Ailr Force Regulation {AFR) 70 3,
whizh governs L\n award of CAlV frauchises by the Air Force,

Amnendment HU2 wvaa incorporated in the RFP and atated the
evaluation for award formulas

"Award shall, as a general rule, he made to that
reaponsible, responsive offeror submitvting an

offer which would result in the lowest amnual
price, In the event two or more propougals result
in equal price, award will normally be made to

the one with the shortest term, (See 'Instruc-
tions for Schedule A', paragraph 'd' for further
_explanation of evaluation of proposals for award.)
/ward may be made to other than the lowest

offeror for the shortest contract period if
justified by material difference in the configura-
tions of the proposed systemns, the quality of the
equipment offered, the nature of suppl.mentary
aervice offered above and heyond specific minimums,
repalr capabilities, or the dewards that will be
mede with regard to government-furnished property."

In response to the RFP, two proposals wvere recelved:
Continental Cablevision of New Hampshire, Inc. (Continental),
and Satellite Systems Corporation (Satellite).

Both Continental and Satellite were deteyrmined to be in
the competitive rauge. Injtial negotiations were conducted
vith Continental on December 4, 1972, and with Satellite on
December 5, 1972, Best and final offers wexc required by
January 12, 1573, On January 11, Continental mat with the
contxecting officer and presented its £inal proposal., This
included the vse of microwaves whenever they became available,
+ No fiim price was submitted., Later the smme day, the contract-
ing officer contacted Satellite for further discusaions in part
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to determine whethex it could supply microwave gervice when it
hecame available;” Cn Januaxy 12, 1973, Satellite submitted its
bast and f£inal offer for the eatimnted annual price, S§atellite's
propesal was $44,475,00, vihlle Continental's price was $45,400,

.~ In accordance with AFR 70 3, both proposals were submitted to the
Base Comunications Offlcer for his datermination of technical

- gufficiency, On January 25, 1973, the communications officer
found both proposals acceptable. Consequently, the confracting
officer determined to award the Yranchise to Satellite on
January 31, 1973, an{ award was rade on March 26, 1973,

Continertal pro'ests on the following grounds:

/

1. The contracting offlcer improperly made award
almost sole\y on the basis ¢f price because he
fuiled te¢ properly avaluate' the use of microwave,

. subscriber potential and tower height and location;

2. The contracting offirer improperly transferred
infornmation to Satellite ¢oncerning Continental's
intended use or microwave siynals during negotia-
tiona;

3. The contracting officer improperly requested
Continental to backdate an amendment to the
gnolicitation; and

4, Satellite is not a responsible offevor,

The first banis of Continental's protest is the manner in
which the proposals were evaluatud, The evaluation is controlled
by the pavagraph of the RFP quoted above and the provisioneo of
AR 70-3. 1In another recent protest that the evaluation of
offers for CATV franchises did not accord sufficient weight
to factora other than price, GAO stated:

"The AFR and RFP eatablish the lowest cost
as the b .0ary evaluation factor, However, award
may be made to other than the lowest cost proyposer,
under this eviluation schewe, if another offeror
proyvses technical -aspects, itemized in the award
eqaluation prevision, which are matezially better
thav, those proposed by the low offeror. Necessarily,
t.he determination whether the technical aspects
vffered justifies award to other than the low offeror
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is judgmental in nature and is enttusted to the
discrotion of the contracting officer,” 53
Comp, Gen, (B~178684 March 21, 1974),

. The offer for microyave aervicea evidenced Continental's
fuliention to uase it when it became romercially available..
Ex:{sting facilitiee did mot permit microwave utilization until
sojje indefinite tilme in the future, In this vein, evelugtion
of pyoposals to dﬂtermine the most advantageous offer to the
Go7ernment should be co;fined to matters that ave not subject
to speculation whether {hey will occur or mot and should be
quantifiable, Cf, 53 Cimp, Gen, (B-178684, supra);
B~173915, Decewmber 21, {,971; 43 Comp, Gen, 60 (1963), Since
prices were not requirei|l, or submitted, for microwave seryices,
;hey could not form a pirt of the cost evaluation. Also, since
 ntinental could not d-fin:ltely state when microwave aervices
w(uld he available, they could not qualify for consideration
unidar the evaluation acKeme as a & & & aupplementary gervice

offfered above and beyond specific minimms # # #" go av to
justify avard to other than the lowest cost proposal

We also belileve the same rationale is applicable to
Continental's allegaticn that its commercial subscriber basc
ivi the Pease AFB arsa ypresented a greater possibility for
economic use of picrowfives than Satellite's offer utilizing
only on-base suhscribers, It is apparent that microwave se:vices
could not play a role in the evaluation for award process,
Therefore, the manner 1n which the contracting officer conducted
negotiations’ concerning microwaves cannot serve as a basis to
question the legality of the award, In any eve-* it appears
that the contracting officer cculd require any .ontractor to
provide microwave services when they become available under
yvaragraph 24 of the RFP, entitled New Develnpments.

Continental sugpgests that its 300-fopt untenna tower
located off base will give hetter reception than the 150-foot
tover proposed bLy. Satellite on base, Contimental contends that
the on-base site is less prefarable due to interference from
the landing aircraft, Both tower plans vere vvated acceptable
by the tuachnical evaluatioa team, AFR 70-3 contemplates wward
to other than the low bidder for "material dififerences ia the
configurations of the proposed systems," Both towers were
datermined to ba able to provide acceptable recepi:ion, The
decision, whether there are material differences and whether
it justifies awvard to other than the low offer is within the
discretion of the contracting officer., 53 Comp. Gen,
(B-178684, supra). GAO will not substitute cur opinion for that
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of the contracting officer unless it is shown to have been
regched unreasonably, 1here being no such ghowing, the con-
tracting officer's decision must stand,

Continental alsop contandg that it sheuld have been given
a further opportuaity to negotiate after the January llth and
12t% communications with Satellite concerping its best and final
offer, Section 3-805,1(b) of the Armed Services Procurement
Regulation (ASPR) providea that "Whencver negotiations arve
conducced with several offerors while such negotiations may be
conducted successively, all nfferors % * & ghall be offered an
equitable opportunity o submit such * * * revigions in their
proposals as may result from the negotiations, All such offerors
shall be informed by the specified date of, the closing of nego-
tiations and that any revisions to their proposala must bte sub-
mitted by that date, * ® #" FEyentually negotiation must ~nd so
that ‘proposals and prices may be evaluated by the Govermm 1t,
B-164253, July 24, 1968, From our review of the record, our
Office haa no_objection to the manner in which negotiations
vere closed in the instant procurement,

Regarding Continental's contention about the alleged
jmproper request to sign and backdate amendment M0l, the regord
shows that amendment MOl was issued on October 12, 1972, and
extended the time for receipt of proposals 1ndpf1nite1y. When
it was discovered in December ‘1972 that Continental had returned'
1ts copy of amendment MOl unsigned and undated, a second set was
sent, These were subsequently returnad signed and dated January 2,
1973, Thereafter, another copy of amendment HOl was received
by Continental accompanied by & note requesting that the amend-
ment be returned, signed and dated any time prior to Octobevr 30,
1972, the date of amendment M02, which established, in part, a
new closing date, The contractiug officer states that the
senui1g of the second amendment MOl was a mistake, Whatever the
motiva, we regard these events as procedural shortcomings which
did not affect the substance of the procurement, In any event,
the amendment irregularities were cleared up prior to receipt
of best and final offers by the later amendment which rendered

‘the first amendment meaningless.

Lastly, Contine:ntal dieputes the detarmination of respon-
oibility of Satellite, It is Continental's position that it
ic a matter of npeculation because no procurement officials
vinited Sawyer Air Foxce Base, Satellite's only operations
installation, during the preaward survey, to ascertain how well
the nystem was functioning. However, the preaward survey per-
formed on Satellite, which was furniahed to GAO by the Air Force,
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included oliservation of the Sawyer AVE installation in operation,
The Air Foyvee determined Satellite to be a responsible contrac-
tor in acecordance with the applicnble provisions of ASPR, The
determinat:lon of a proposed contractorx's responsibility is largely
within the discretion of the contracting officer, The contract-
ing activity must handle the day-to-day administration of the
contract and bear the brunt of any difficulties experienced by
reason of the contractor's lack of ahility, If, pursuant to the
applicable reguleations Che contracting officer finds the propoand
contractor responsible, we do not believe the finding should be
disturbed except on the basis of friud, Since no fraud has been

alliged or dezunst ated, we must decline to further consider the
matter, B-181076, June 6, 1974,

For the forrgoing reasons, the protest is denied.
7? v et
Deputy , Comptrol exkcen/e/rﬁ°

of the Unjted States
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